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Open Session Minutes from August 4, 2022Open Session Minutes from August 4, 2022

7:00 AM IIII.. Consent AgendaConsent Agenda
Dr. Venkat Rao

Approval

7:05 AM IIIIII.. Fidelity InvestmentsFidelity Investments
Mr. Tom Brachowski, Mr. Mike Hickey

Presentation

38

Legislative and Regulatory OverviewLegislative and Regulatory Overview

7:25 AM IVIV.. RVK UpdatesRVK Updates
Ms. Jennifer Sandberg, Ms. Elise Willey

Report/Discussion

7:00 AM II.. Call to OrderCall to Order
Dr. Venkat Rao

Physician Retirement Plan Contribution RequestsPhysician Retirement Plan Contribution Requests

Presentation - Fidelity Investments 3

Attachment - Legislative and Regulatory Overview 

8:30 AM VV.. AdjournAdjourn
Meeting may adjourn prior to 8:30 AM

UWMF Retirement Plan Committee - September 15, 2022 - Public Meeting NoticeUWMF Retirement Plan Committee - September 15, 2022 - Public Meeting Notice

AgendaAgenda
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Presentation to:

July 2022

Fidelity® Contrafund® Commingled Pool

Will Danoff

Portfolio Manager

Mike Hickey, CFA

Institutional Portfolio Manager

Not FDIC Insured  May Lose Value  No Bank Guarantee

Fidelity Contrafund Commingled Pool is a commingled pool of the Fidelity Group Trust for Employee Benefit Plans and is managed by 

Fidelity Management Trust Company, a Massachusetts limited purpose trust company. It is not a mutual fund.

For institutional use only.  l  © 2022 FMR LLC. All rights reserved.

For client use only.
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2 For institutional use only.

See "Important Information" for a discussion of performance data, some of the principal risks related to any of the 

investment strategies referred to in this presentation, professional designations and how they are obtained, and other 

information related to this presentation. 
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Background and Overview

For institutional use only.
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Strategy Overview
Fidelity Contrafund Commingled Pool

4 For institutional use only.

Investment objective is to provide capital appreciation over a market cycle relative to the 

S&P500® Index, through the active management of equities with a focus on companies 

having strong long-term growth prospects. 

Investment philosophy is to capitalize on the strength of Fidelity's internal research by 

selecting those stocks whose value the manager believes is not fully recognized by the 

public. 

The Portfolio may invest in domestic and foreign issuers in either "growth" or "value" 

stocks or both. 

◼

◼

◼
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Strategy Process
Fidelity Contrafund Commingled Pool

5 For institutional use only.

Diversified domestic equity pool with a large-growth bias

Seeks firms poised for durable multiyear earnings growth that have superior 

business models and are overseen by stewards of shareholder capital

Emphasizes firms with high returns on capital, solid free cash flow generation, 

prudently managed balance sheets, and less economic sensitivity

Leverages Fidelity’s global equity research platform and deep network to identify 

investment opportunities

◼

◼

◼

◼
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Investment Philosophy and Process

For institutional use only.
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Investment Philosophy

7 For institutional use only.

Stock prices follow earnings; companies that are growing the fastest tend to outperform 

Strong fundamental research is key to identifying which companies are the “best of 

breed” and poised for durable multiyear earnings growth

Continuous upgrading

Cast a wide net—learn from every meeting

◼

◼

◼

◼
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Investment Process

8 For institutional use only.

Fidelity 

Contrafund

Strategy

CONSIDER

ALL STOCKS

SEEK TO IDENTIFY THE 

“BEST OF BREED”

FIND THE

FASTER GROWERS

All stocks in the U.S. 

across all sector and 

market capitalizations

Also consider

non-U.S. stocks

Improving 

Fundamentals—

Accelerating EPS 

Growth

• New management

• Cost cutting 

• Asset redeployment

• New product

• Merger or acquisition

• Industry turnaround

Talk directly with 

company management 

and trusted industry 

experts to identify 

stewards of capital 

and the best of the best

Fidelity’s global research 

staff covers thousands

of companies

Work with Fidelity’s analysts 

and PMs worldwide to 

understand the fastest-

growing companies

Over 30 years of 

experience evaluating 

management teams and 

building industry contacts

30+ years of 

PM experience

Will Danoff has been the Portfolio Manager of Fidelity Contrafund since 1990, and Fidelity Contrafund Commingled Pool since its inception on 1/17/14.

Page 10 of 59



Portfolio Construction

For institutional use only.
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Fidelity’s 24-Hour Company Access

10 For institutional use only.

For illustrative purposes only. Not intended to represent holdings of any Fidelity portfolio.  

Not an offer or recommendation to buy or sell any securities. 

Abercrombie & Fitch Finning International Kona Grill

Nevada Copper Gartner Quidel

Volvo IBM Procter & Gamble

Suncor Energy Kellogg Marsh & McLennan

Mead Johnson Kimco Realty Canadian Tire 

Cigna Paylocity Greenhill & Co

Chuy’s Holdings Best Buy GrainCorp

We meet with many dozens of companies every day, 

in Boston and around the world. 

BOSTON

Fidelity hosted

meetings

12 p.m.

8 a.m.

9 a.m.

10 a.m.

11 a.m.
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Buy-and-Sell Discipline

11 For institutional use only.

Buy Discipline Sell Discipline

• Identify stocks poised for durable, above-average rates 

of earnings growth

• Seeks “Best of breed” qualities and sustainable 

competitive advantage

• Superior management teams that are good allocators 

of shareholder capital

• New growth companies with a positive 3–5 year runway

• Deteriorating fundamentals

• Increased competition

• Extreme valuation

• More attractive opportunities become available

21

For illustrative purposes only.
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For institutional use only. 12

Note: The universe of stocks had a cumulative, equal-weighted return of  UP 118% in this time period.

The rank order correlation between street estimated growth and total return is 23%.

The rank order correlation between actual growth and total return is 48%.

IBES—Institutional Brokers' Estimate System.

Source: Fidelity Investments and FactSet.

Earnings Matter

The 100 stocks with the lowest 

actual 5-year EPS growth 

produced an equal-weighted 

return of UP 54% The 100 stocks with the highest actual 5-year 

EPS growth produced an equal-weighted 

return of UP 193%

THE S&P 500—STREET EPS GROWTH FORECASTS
IBES Estimates from 5 years ago versus actual results 

(Data from 12/31/16 to 12/31/21)
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Stocks Follow Earnings

13 For institutional use only.

Past performance is no guarantee of future results.

Note: The 2008 operating earnings per share of $65 excludes the asset write-downs from financial companies. The earnings per share for 

2008 would be $52 with the inclusion of these write-downs. 

Source: FactSet, I/B/E/S, Haver Analytics, Standard & Poor’s, and Empirical Research, as of 6/30/22.
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Operating Earnings Per Share (Left)

S&P 500 Index Level (Right)

6/30/21 6/30/22

S&P 500 Index 4,281 3,785

S&P 500 Index CY2019 EPS Actual $163 $163

S&P 500 Index CY2020 EPS Actual $140 $140

S&P 500 Index CY2021 EPS Est. & Actual $191 $208

S&P 500 Index CY2022 EPS Est. $213 $230

S&P 500 Index CY2023 EPS Est. $232 $251

10-Year Treasury 1.45% 2.98%
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Portfolio Characteristics and Performance

For institutional use only.
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13.1%

14.0%

17.0%

3.3%

4.4%

10.2%

24.9%

0.3%

0.3%

4.6%

3.8%

8.9%

10.8%

15.1%

2.6%

4.4%

10.5%

26.8%

2.9%

3.1%

7.8%

7.0%

Communication Services

Financials

Health Care

Materials

Energy

Consumer Discretionary

Information Technology

Real Estate

Utilities

Industrials

Consumer Staples

Fidelity Contrafund Commingled Pool

S&P 500 Index

Fidelity Contrafund Commingled Pool 

Sector Weights

15 For institutional use only.

6/30/22 6/30/21

Active Weight Active Weight

4.2% 8.5%

3.2% 0.6%

1.9% -1.5%

0.7% -0.1%

0.0% -2.6%

-0.3% 1.2%

-1.9% 4.4%

-2.6% -2.5%

-2.8% -2.4%

-3.2% -4.2%

-3.2% -3.3%

As of June 30, 2022
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Fidelity Contrafund Commingled Pool 

Top 10 Holdings

16 For institutional use only.

As of 6/30/22 Sector As of 6/30/21 Sector

Berkshire Hathaway, Inc. Class A Financials Facebook, Inc. Class A Communication Services

Microsoft Corp. Information Technology Amazon.com, Inc. Consumer Discretionary

UnitedHealth Group, Inc. Health Care Microsoft Corp. Information Technology

Meta Platforms, Inc. Communication Services Berkshire Hathaway, Inc. Class A Financials

Amazon.com, Inc. Consumer Discretionary Apple, Inc. Information Technology

Apple, Inc. Information Technology UnitedHealth Group, Inc. Health Care

Alphabet, Inc. Class A Communication Services Salesforce.com, Inc. Information Technology

Alphabet, Inc. Class C Communication Services Alphabet, Inc. Class A Communication Services

Eli Lilly & Co. Health Care Alphabet, Inc. Class C Communication Services

NVIDIA Corp. Information Technology NVIDIA Corp. Information Technology

Top 10 Holdings as % of Net Assets:

Total Number of Holdings:

Foreign Holdings:

Top 10 Holdings as % of Net Assets:

Total Number of Holdings:

Foreign Holdings:

44.9%

345

6.4%

44.6%

403

6.0%

Not representative of manager's entire portfolio or all recommendations. Not a recommendation or offer to buy or sell securities. Holdings do not 

include money market investments or futures contracts.

As of June 30, 2022
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Fidelity Contrafund Commingled Pool 

Active Weights 
As of June 30, 2022

17 For institutional use only.

Five Largest Active Overweights Five Largest Active Underweights

Security Name Sector
Active 

Weight
Security Name Sector

Active 

Weight

Berkshire Hathaway, Inc. 

Class A 
Financials 5.22 Apple, Inc. Information Technology -2.15 

Meta Platforms, Inc. Communication Services 4.56 Tesla, Inc. Consumer Discretionary -1.71 

UnitedHealth Group, Inc. Health Care 4.35 Johnson & Johnson Health Care -1.11 

Amazon.com, Inc. Consumer Discretionary 2.68 Procter & Gamble Co. Consumer Staples -1.03 

Alphabet, Inc. Class A Communication Services 1.95 Pfizer, Inc. Health Care -0.70 

Not representative of manager's entire portfolio or all recommendations. Not a recommendation or offer to buy or sell securities. 

Benchmark is S&P 500 Index.
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Fidelity Contrafund Commingled Pool 

Portfolio Characteristics

Portfolio Facts
Fidelity Contrafund 

Commingled Pool

S&P 500             

Index

Total Net Assets ($B) $32.4 -

Number of Holdings 345 -

Turnover Rate (9/21) 34% -

Asset Allocation

Domestic Equities 89.7% -

International Equities 6.4% -

Developed Markets 5.8% -

Emerging Markets 0.6% -

Bonds 0.0% -

Cash and Other 3.9% -

Valuation

P/E (Trailing) 16.9x 18.2x

P/E (IBES 1-Year Forecast) 16.7x 16.1x

P/Book 3.6x 3.8x

Price/Cash Flow 14.4x 14.2x

ROE (1-Year Trailing) 21.4% 20.8%

Growth

Sales Growth/Share 1-Year (Trailing) 28.4% 22.3%

EPS Growth 1-Year (Trailing) 40.3% 53.6%

EPS Growth 1-Year (IBES Forecast) 11.7% 11.2%

EPS Growth 5-Year (Trailing) 27.5% 18.9%

Size

Weighted Average Market Cap ($B) 534.9 479.6

Weighted Median Market Cap ($B) 254.0 161.1

Median Market Cap ($B) 36.3 27.2

18 For institutional use only.
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Fidelity Contrafund Commingled Pool

S&P 500 Index

MARKET CAPITALIZATION

As of June 30, 2022
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Fidelity Contrafund Commingled Pool—Class 1

Performance
As of June 30, 2022

19 For institutional use only.

1 Inception Date of the pool is 1/17/14. 

Net performance is less the highest advisory fee applicable to any FMTC client employing this strategy; other fees and expenses may reduce 

returns. Please see the GIPS Composite Report for composite performance that is net of the highest advisory fee applicable to any account in the 

composite, which includes accounts managed by FMTC and its affiliates. The net performance in the GIPS Composite report will be lower than 

the performance shown above if the composite  includes an account of an FMTC affiliate that charges a higher fee.

Past performance is no guarantee of future results. 

Calendar Year Returns (%) 2021 2020 2019 2018 2017 2016

Fidelity Contrafund Commingled Pool—CL 1 (Net) 24.67 31.32 31.10 -1.94 32.86 3.53

S&P 500 Index 28.71 18.40 31.49 -4.38 21.83 11.96

Average Annual Total Returns (%)
Q2          

2022

YTD               

2022
1-Year 3-Year 5-Year 10-Year

Since  

Inception1

Fidelity Contrafund Commingled Pool—CL 1 (Net) -20.11 -27.88 -21.35 8.48 11.54 -- 11.04

S&P 500 Index -16.10 -19.96 -10.62 10.60 11.31 12.96 11.03

Gross Expense Ratio 0.43%
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Contrafund Composite

Performance
As of June 30, 2022

20 For institutional use only.

Inception Date of the composite is 9/30/90.

Net performance is less the highest advisory fee applicable to any FMTC client employing this strategy; other fees and expenses may reduce 

returns. Please see the GIPS Composite Report for composite performance that is net of the highest advisory fee applicable to any account in the 

composite, which includes accounts managed by FMTC and its affiliates. The net performance in the GIPS Composite report will be lower than 

the performance shown above if the composite  includes an account of an FMTC affiliate that charges a higher fee.

Past performance is no guarantee of future results. 

Average Annual Total Returns (%)
Q2        

2022

YTD               

2022
1-Year 3-Year 5-Year 10-Year 15-Year TNA $B

Contrafund Composite (Gross) -20.17 -27.90 -21.30 9.17 12.10 13.74 10.35 $148.9

Contrafund Composite (Net) -20.25 -28.05 -21.64 8.70 11.62 13.25 9.88

S&P 500 Index -16.10 -19.96 -10.62 10.60 11.31 12.96 8.54

Active Return (Gross) -4.07 -7.94 -10.68 -1.43 0.79 0.78 1.81
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Beginning           

Relative Weight (%)
0.3 -3.7 -2.4 -2.6 -1.9 0.2 3.8 0.8 -2.9 0.9 5.5

Ending                   

Relative Weight (%)
1.9 -3.2 -2.6 -2.8 0.1 -0.3 3.2 0.7 -3.1 -1.9 4.2
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Fidelity Contrafund Commingled Pool

Cumulative Performance Attribution: Q2 2022

21 For institutional use only.

Gross Value Added is returns from primary assets, before cash, other and net expenses are deducted.

Net performance is less the highest advisory fee applicable to any FMTC client employing this strategy; other fees and expenses may reduce returns. 

Please see the GIPS Composite Report for composite performance that is net of the highest advisory fee applicable to any account in the composite, 

which includes accounts managed by FMTC and its affiliates. The net performance in the GIPS Composite report will be lower than the performance 

shown above if the composite  includes an account of an FMTC affiliate that charges a higher fee.

Past performance is no guarantee of future results. 

Asset Class
Gross 

Value Added
Cash

Other 

Investments

Net

Expenses

Net Total 

Contribution

Relative Contribution (bps) -431 36 3 -9 -400

By sector, April 1, 2022–June 30, 2022
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Fidelity Contrafund Commingled Pool 

Top 5 Relative* Contributors and Detractors

22 For institutional use only.

Top 5 Contributors Top 5 Detractors

Company Sector
Avg. Active 

Weight

Contribution 

to Rel. Return 

(bps)

Company Sector
Avg. Active 

Weight

Contribution 

to Rel. Return 

(bps)

UnitedHealth Group, Inc. Health Care 3.81 58 Amazon.com, Inc. 
Consumer 

Discretionary
3.03 -67 

Tesla, Inc. 
Consumer 

Discretionary
-1.89 47 Meta Platforms, Inc. 

Communication 

Services
4.90 -57 

Eli Lilly & Co. Health Care 1.26 32 NVIDIA Corp. 
Information 

Technology
1.33 -48 

Apple, Inc. 
Information 

Technology
-2.31 13 

Berkshire Hathaway, Inc. 

Class A 
Financials 5.40 -36 

Vertex Pharmaceuticals, 

Inc. 
Health Care 0.47 10 Netflix, Inc. 

Communication 

Services
0.54 -30 

* The Top 5 Contributors and Detractors to relative performance to the S&P 500 Index benchmark.  

Past performance is no guarantee of future results. Holdings data shown does not represent all of the securities purchased, sold, or 

recommended and may change at any time.

April 1, 2022–June 30, 2022
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Beginning           

Relative Weight (%)
-1.4 0.6 -4.0 -2.5 -0.1 -2.4 -3.2 -2.6 1.1 4.1 8.5

Ending                   

Relative Weight (%)
1.9 3.2 -3.2 -2.6 0.7 -2.8 -3.1 0.1 -0.3 -1.9 4.2

Fidelity Contrafund Commingled Pool

Cumulative Performance Attribution: Trailing 12 Months

23 For institutional use only.

Gross Value Added is returns from primary assets, before cash, other and net expenses are deducted.

Net performance is less the highest advisory fee applicable to any FMTC client employing this strategy; other fees and expenses may reduce returns. 

Please see the GIPS Composite Report for composite performance that is net of the highest advisory fee applicable to any account in the composite, 

which includes accounts managed by FMTC and its affiliates. The net performance in the GIPS Composite report will be lower than the performance 

shown above if the composite  includes an account of an FMTC affiliate that charges a higher fee.

Past performance is no guarantee of future results. 

Asset Class
Gross 

Value Added
Cash

Other 

Investments

Net

Expenses

Net Total 

Contribution

Relative Contribution (bps) -1,055 22 1 -39 -1,070

-1,055

46 18 3
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-174

-283
-391

-1500

-1300

-1100

-900

-700

-500

-300

-100

100

300

Total Primary
Assets

Health Care Financials Industrials Real Estate Materials Utilities Consumer
Staples

Energy Consumer
Discretionary

Information
Technology

Comm.
Services

G
ro

s
s
 V

a
lu

e
 A

d
d
e
d
 (

b
p
s
)

Sector Allocation

Stock Selection

By sector, July 1, 2021–June 30, 2022
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Fidelity Contrafund Commingled Pool 

Top 5 Relative* Contributors and Detractors

24 For institutional use only.

Top 5 Contributors Top 5 Detractors

Company Sector
Avg. Active 

Weight

Contribution 

to Rel. Return 

(bps)

Company Sector
Avg. Active 

Weight

Contribution 

to Rel. Return 

(bps)

UnitedHealth Group, Inc. Health Care 2.80 100 Meta Platforms, Inc. 
Communication 

Services
5.79 -305 

Eli Lilly & Co. Health Care 0.84 45 Amazon.com, Inc. 
Consumer 

Discretionary
3.40 -104 

Berkshire Hathaway, Inc. 

Class A 
Financials 4.26 28 Netflix, Inc. 

Communication 

Services
1.18 -73 

Vertex Pharmaceuticals, 

Inc. 
Health Care 0.19 14 Salesforce, Inc. 

Information 

Technology
1.77 -41 

Costco Wholesale Corp. 
Consumer 

Staples
0.63 14 Shopify, Inc. Class A 

Information 

Technology
0.46 -40 

* The Top 5 Contributors and Detractors to relative performance to the S&P 500 Index benchmark.  

Past performance is no guarantee of future results. Holdings data shown does not represent all of the securities purchased, sold, or 

recommended and may change at any time.

July 1, 2021–June 30, 2022
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Beginning           
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Annualized Performance Attribution: Trailing 3 Years

25 For institutional use only.

Gross Value Added is returns from primary assets, before cash, other and net expenses are deducted.

Net performance is less the highest advisory fee applicable to any FMTC client employing this strategy; other fees and expenses may reduce returns. 

Please see the GIPS Composite Report for composite performance that is net of the highest advisory fee applicable to any account in the composite, 

which includes accounts managed by FMTC and its affiliates. The net performance in the GIPS Composite report will be lower than the performance 

shown above if the composite  includes an account of an FMTC affiliate that charges a higher fee.

Past performance is no guarantee of future results. 

Asset Class
Gross 

Value Added
Cash

Other 

Investments

Net

Expenses

Net Total 

Contribution

Relative Contribution (bps) -125 -41 1 -43 -208

By sector, July 1, 2019–June 30, 2022

Page 27 of 59



Fidelity Contrafund Commingled Pool 

Top 5 Relative* Contributors and Detractors

26 For institutional use only.

Top 5 Contributors Top 5 Detractors

Company Sector
Avg. Active 

Weight

Contribution 

to Rel. Return 

(bps)

Company Sector
Avg. Active 

Weight

Contribution 

to Rel. Return 

(bps)

UnitedHealth Group, Inc. Health Care 2.25 182 Meta Platforms, Inc. 
Communication 

Services
5.76 -339 

Alphabet, Inc. Class A 
Communication 

Services
1.70 79 Apple, Inc. 

Information 

Technology
-2.70 -248 

The Boeing Co. Industrials -0.39 72 Netflix, Inc. 
Communication 

Services
1.66 -125 

Eli Lilly & Co. Health Care 0.41 70 Amazon.com, Inc. 
Consumer 

Discretionary
3.90 -71 

Cisco Systems, Inc. 
Information 

Technology
-0.67 44 Workday, Inc. Class A 

Information 

Technology
0.27 -41 

* The Top 5 Contributors and Detractors to relative performance to the S&P 500 Index benchmark.  

Past performance is no guarantee of future results. Holdings data shown does not represent all of the securities purchased, sold, or 

recommended and may change at any time.

July 1, 2019–June 30, 2022
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Beginning           

Relative Weight (%)
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Fidelity Contrafund Commingled Pool

Annualized Performance Attribution: Trailing 5 Years

27 For institutional use only.

Asset Class
Gross 

Value Added
Cash

Other 

Investments

Net

Expenses

Net Total 

Contribution

Relative Contribution (bps) 102 -32 2 -44 28

By sector, July 1, 2017–June 30, 2022

Gross Value Added is returns from primary assets, before cash, other and net expenses are deducted.

Net performance is less the highest advisory fee applicable to any FMTC client employing this strategy; other fees and expenses may reduce returns. 

Please see the GIPS Composite Report for composite performance that is net of the highest advisory fee applicable to any account in the composite, 

which includes accounts managed by FMTC and its affiliates. The net performance in the GIPS Composite report will be lower than the performance 

shown above if the composite  includes an account of an FMTC affiliate that charges a higher fee.

Past performance is no guarantee of future results. 
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Fidelity Contrafund Commingled Pool 
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Top 5 Contributors Top 5 Detractors

Company Sector
Avg. Active 

Weight

Contribution 

to Rel. Return 

(bps)

Company Sector
Avg. Active 

Weight

Contribution 

to Rel. Return 

(bps)

UnitedHealth Group, Inc. Health Care 2.23 254 Meta Platforms, Inc. 
Communication 

Services
5.44 -418 

Adobe, Inc. 
Information 

Technology
1.85 178 Apple, Inc. 

Information 

Technology
-2.13 -361 

PayPal Holdings, Inc. 
Information 

Technology
0.90 156 Activision Blizzard, Inc. 

Communication 

Services
0.68 -76 

Amazon.com, Inc. 
Consumer 

Discretionary
3.72 147 

Centennial Resource Dev 

Inc 
Energy 0.10 -56 

Alphabet, Inc. Class A 
Communication 

Services
2.31 88 Citigroup, Inc. Financials 0.36 -55 

* The Top 5 Contributors and Detractors to relative performance to the S&P 500 Index benchmark.  

Past performance is no guarantee of future results. Holdings data shown does not represent all of the securities purchased, sold, or 

recommended and may change at any time.

July 1, 2017–June 30, 2022
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◼

◼

◼

◼

Diversified domestic equity pool with a large-growth bias

Seeks firms poised for durable multiyear earnings growth that have superior 

business models and are overseen by stewards of shareholder capital

Emphasizes firms with high returns on capital, solid free cash flow generation, 

prudently managed balance sheets, and less economic sensitivity

Leverages Fidelity’s global equity research platform and deep network to identify 

investment opportunities
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Portfolio Manager Profile: Will Danoff
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1 Only available to Japanese Investors 

2  Only available to Canadian Investors 

For institutional use only.

Current 

Responsibilities

Previous 

Responsibilities
Tenure Education

Fidelity US Equity1

2018–Present 

Fidelity Global Growth & Value Class2

2018–Present 

Fidelity Insights Class2

2017–Present 

Fidelity VIP Contrafund Portfolio

1995-2007, 2018–Present

Fidelity Contrafund Commingled Pool

2014–Present

Fidelity Series Opportunistic Insights 

Fund (FA)

2012–Present 

Fidelity Advisor New Insights Fund

2003–Present 

Fidelity Contrafund

1990–Present 

Fidelity Select Retailing Portfolio

1986–1990

Fidelity Investments

Since 1986

The Wharton School at the  

University of Pennsylvania

MBA, 1986

Harvard University

BA, 1982

Over 35 years of asset management experience
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32 For institutional use only.

Current 

Responsibilities

Previous 

Responsibilities
Tenure Education

Institutional Portfolio Manager—

Fidelity Domestic Equity Funds     

and Pools

2007–Present

Fidelity Investments—VP and 

Investment Director

2006–2012

Pyramis Global Advisors—Senior VP 

and Investment Director for Domestic 

Equities 

2003–2006

Director of Portfolio Analysis and 

Research

2000–2003

Senior Investment Analyst

1997–2000

Quantitative Analyst 

1996–1997

Attribution Analyst

1994–1996

Fidelity Investments

Since 1994

Industry Experience

Since 1990

Chartered Financial Analyst

1998 

Providence College

MBA, 1993

University of Rhode Island

BS, Finance and BS, Insurance, 1989

Over 30 years of asset management experience
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Fidelity Investments GIPS  Composite Report
Contrafund Composite (USD) Versus S&P 500 Index

As of June 30, 2022

®

Period
Composite Return

(Gross%)

Composite Return

(Net%)

Benchmark Return

(%)

Number of

Portfolios

Total

Composite Assets

End of Period ($M)

Composite

3 Year Standard

Deviation (Gross%)

Benchmark

3 Year Standard

Deviation (%)

Asset Weighted

Standard Deviation

(Gross%)

Total

Firm Assets($B)

2022 YTD (27.90) (28.16) (19.96) less than 5 148,866 20.09 18.64 N/A N/A

2021 Annual 25.27 24.74 28.71 less than 5 219,058 17.63 17.41 N/A 1214

2020 Annual 33.18 32.61 18.40 less than 5 191,998 19.57 18.79 N/A 1066

2019 Annual 31.23 30.67 31.49 less than 5 162,595 13.87 12.10 N/A 922

2018 Annual (1.37) (1.79) (4.38) less than 5 136,197 12.70 10.95 N/A 671

2017 Annual 33.23 32.65 21.83 less than 5 144,351 10.10 10.07 N/A 560

2016 Annual 4.06 3.62 11.96 less than 5 114,871 10.52 10.74 N/A 503

2015 Annual 7.17 6.71 1.38 less than 5 119,485 10.39 10.62 N/A 595

2014 Annual 10.26 9.79 13.69 less than 5 116,061 9.83 9.10 N/A 730

2013 Annual 35.04 34.46 32.39 less than 5 111,094 12.12 12.11 N/A 725

2012 Annual 17.12 16.62 16.00 less than 5 84,534 14.43 15.30 N/A 642

Definition of the "Firm"
For GIPS purposes, the "Firm" includes all portfolios managed by the following Fidelity Investments entities: (1) FIAM 
LLC; (2) Fidelity Institutional Asset Management Trust Company (together, “FIAM”); (3) Fidelity Management & Research 
Company LLC and its subsidiaries (FMRCO) (4) Fidelity Management Trust Company (FMTC); and (5) Fidelity 
Diversifying Solutions LLC (FDS). The firm excludes certain portfolios managed by those entities that primarily invest in 
real property, taxable wealth management accounts for which FMRCO provides sub-advisory services, and portfolios 
managed by the Private Equity Multi-Strategy team.
Changes to Definition of the "Firm" 
Effective January 1, 2022, the firm was redefined to include all portfolios managed by FMRCO, FMTC, and FDS in 
addition to FIAM as described in the Definition of the Firm, excluding taxable wealth management accounts for which 
FMRCO provides sub-advisory services and portfolios managed by the Private Equity Multi-Strategy team. Effective 
January 1, 2021 the firm was redefined to exclude FIAM’s management of certain portfolios that primarily invest in real 
property. Effective January 1, 2020, certain Fidelity investment advisers were re-organized, however, there was no 
impact to firm or composite assets.  Effective January 1, 2016, the definition of the Firm was revised to include 
substantially similar fixed income investment strategies managed by FMTC and the same portfolio management team. 
Effective November 20, 2015, the Firm name was changed from Pyramis Global Advisors to Fidelity Institutional Asset 
Management (FIAM). Effective January 1, 2013, the definition of the Firm was revised to include subsidiaries of FMR Co.
Basis of Presentation
The Firm claims compliance with the Global Investment Performance Standards (GIPS®) and has prepared and 
presented this report in compliance with the GIPS standards. The firm has been independently verified for the periods 
January 1, 1990 through December 31, 2020. The verification report(s) is/are available upon request. A firm that claims 
compliance with the GIPS standards must establish policies and procedures for complying with all the applicable 
requirements of the GIPS standards. Verification provides assurance on whether the firm's policies and procedures 
related to composite and pooled fund maintenance, as well as the calculation, presentation, and distribution of 
performance, have been designed in compliance with the GIPS standards and have been implemented on a firm-wide 
basis. Verification does not provide assurance on the accuracy of any specific performance report. GIPS® is a 
registered trademark of CFA Institute. CFA Institute does not endorse or promote this organization, nor does it warrant 
the accuracy or quality of the content contained herein. The Firm's list of composite descriptions, pooled fund 
descriptions for limited distribution pooled funds, and names of broad distribution pooled Funds is available upon 
request. Policies for valuing investments, calculating performance, and preparing GIPS reports are available upon 
request.
Returns
Gross composite returns do not reflect the deduction of investment advisory ("IA"), administrative or custodial fees, but 
do include trading expenses. Net composite returns are calculated by deducting the maximum standard IA fee that could 
have been charged to any client employing this strategy during the time period shown, exclusive of performance fee or 
minimum fee arrangements. IA fees paid by a client vary depending upon a variety of factors, including portfolio size and 
the use of any performance fee or minimum fee arrangement.  Actual returns will be reduced by the IA fee and any 
administrative, custodial, or other fees and expenses incurred.  Returns could be higher or lower than those shown. A 
client's fees are generally calculated based on the average month-end assets at market value during the quarter as 
calculated by the Firm, and are billed quarterly in arrears. More information regarding fees is available upon request. 
These investment performance statistics were calculated without a provision for any income taxes.

Composite Description
The investment objective of this composite is to provide capital appreciation over a market cycle relative to the S&P 
500® Index through the active management of equities with a focus on companies having strong long-term growth 
prospects. The portfolio manager seeks to capitalize on the strength of the Firm’s internal research by selecting those 
stocks whose value he believes is not fully recognized by the public. The composite is composed of all fee-paying 
discretionary accounts that are managed by the Firm in this style.
Composite Inception and  Creation Date
The inception date of this composite is September 30, 1990. This composite was created on February 01, 2022.
Limited Distribution Pooled Funds
The composite contains one or more limited distribution pooled funds (”LDPF”) whose performance is presented net of 
custody, audit, and other administrative fees. Investment securities transactions for the pool portfolio are accounted for 
on trade date-plus-one.  LDPF names are not included in order  to comply with law and regulation which restricts the 
offer of the LDPF to certain eligible investors or prohibits any offer.  Fees and expenses of each LDPF are described in 
each LDPF’s offering and account opening documents and financial statements.
Composite Model Fee
Effective January 1, 2022 the firm was redefined to include Fidelity Management & Research Company LLC , which 
primarily manages broad distribution pooled funds. This composite contains one or more broad distribution pooled 
funds whose highest management fee is 73 basis points and is used to calculate the net returns of this composite. 
Broad Distribution Pooled Fund fees are described in the fund’s prospectus.  Net returns shown for periods prior to 
2022 were calculated using the expense ratio disclosed in the Institutional Fee Schedule disclosure before the effective 
date of the Firm redefinition.
Institutional Fee Schedule
The maximum scheduled investment advisory fee for this strategy is 43 basis points, which may be subject to certain 
decreases as assets under management increase. The investment advisory fee applicable to a portfolio depends on a 
variety of factors, including but not limited to portfolio size, the level of committed assets, service levels, the use of a 
performance fee or minimum fee arrangement, and other factors.
Effect of Investment Advisory Fee
Returns will be reduced by the investment advisory fee and any other expenses incurred in the management of the 
portfolio.  For example, an account with a compound annual return of 10% would have increased by 61% over five 
years.  Assuming an annual advisory fee of 43 basis points, the net return would have been 58% over five years.
Pooled Fund Fee Schedule
This composite includes a limited distribution pooled fund, whose maximum scheduled investment advisory fee is 43 
basis points.
Firm Assets
Performance shown for periods prior to January 2022 includes performance achieved under a different firm definition in 
accordance with GIPS requirements regarding performance portability. Such assets are not included in annual Firm 
assets before 2022 as they were not included in the definition of the Firm before this time.
Use of a Sub-Advisor
From February 2014 through December 2019 the Firm used a sub-advisor in managing a portion of this strategy.
Past performance is no guarantee of future results.

912697.11.0
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Important Information
Information provided in this document is for informational and educational purposes only. To the extent any investment information in this material is deemed 

to be a recommendation, it is not meant to be impartial investment advice or advice in a fiduciary capacity and is not intended to be used as a primary basis 

for you or your client’s investment decisions. Fidelity and its representatives may have a conflict of interest in the products or services mentioned in this 

material because they have a financial interest in them, and receive compensation, directly or indirectly, in connection with the management, distribution, 

and/or servicing of these products or services, including Fidelity funds, certain third-party funds and products, and certain investment services.

The Fidelity Contrafund Commingled Pool is a commingled pool of the Fidelity Group Trust for Employee Benefit Plans, and is managed by Fidelity 

Management Trust Company (FMTC), a  Massachusetts limited purpose trust company and Fidelity Investments entity. It is not a mutual fund. FMTC, as 

trustee of the Fidelity Group Trust for Employee Benefit Plans, has claimed an exemption from registration under the Commodity Exchange Act and is not 

subject to registration or regulation under the Act. 

Past performance is no guarantee of future results.  Investors should be aware that an investment's value may be volatile and involves the risk that you may 

lose money.  The value of a strategy's investments will vary daily in response to many factors, including adverse issuer, political, regulatory, market or 

economic developments.  The value of an individual security or a particular type of security can be more volatile than and perform differently from the market 

as a whole. Nearly all accounts are subject to volatility in non-US markets, either through direct exposure or indirect effects on US markets from events 

abroad, including fluctuations in foreign currency exchange rates and, in the case of less developed markets, currency illiquidity. 

Performance for an individual account or investment structure will differ from performance for composites due to factors, including but not limited to, portfolio 

size, trading restrictions, account objectives and restrictions, and factors specific to a particular investment structure. Representative account information is 

based on an account in that strategy's composite that generally reflects that strategy's management and is not based on performance of that account. 

Stock markets, especially foreign markets, are volatile and can decline significantly in response to adverse issuer, political, regulatory, market, or economic 

developments. Foreign securities are subject to interest rate, currency exchange rate, economic, and political risks. Value stocks can perform differently than 

other types of stocks and can continue to be undervalued by the market for long periods of time. Growth stocks can perform differently from the market as a 

whole and other types of stocks and can be more volatile than other types of stocks.

Not NCUA or NCUSIF insured. May lose value. No credit union guarantee.
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Important Information
FMTC claims compliance with the Global Investment Performance Standards (GIPS®) as part of the Fidelity Investments firm.  See the GIPS® Composite 

Report for performance figures that are net of the highest advisory fee applicable to any account in the Composite, which includes accounts managed by 

FMTC and its affiliates. All results reflect realized and unrealized appreciation and the reinvestment of dividends and investment income, if applicable. Taxes 

have not been deducted.

"Fidelity Investments" and/or "Fidelity" refers collectively to FMR LLC, a U.S. company, and its subsidiaries, including but not limited to Fidelity Management & 

Research Company LLC (FMR) and FMTC.

Products and services presented here are managed by FMTC and may be presented by Fidelity Distributors Company LLC (FDC LLC), Fidelity Brokerage 

Services, LLC, Member NYSE, SIPC, or Fidelity Institutional® (FI), each a non-exclusive financial intermediary that is affiliated with FMTC and compensated 

for such services.

If receiving this piece through your relationship with Fidelity Institutional® (FI) this publication may be provided by Fidelity Distributors Company LLC or Fidelity 

Brokerage Services LLC, Member NYSE, SIPC.

If receiving this piece through your relationship with Workplace Investing (WI), this publication is provided to plan sponsors or investment professionals by 

Fidelity Brokerage Services LLC, Member NYSE, SIPC. 

The Fidelity Contrafund Commingled Pool is a commingled pool of the Fidelity Group Trust for Employee Benefit Plans and is managed by Fidelity 

Management Trust Company, a Massachusetts limited purpose trust company. It is not a mutual fund. 

Certain data and other information in this presentation have been supplied by outside sources and are believed to be reliable and current.  Fidelity cannot 

verify the accuracy of information from outside sources, and potential investors should be aware that such information is subject to change without notice.

Fidelity has prepared this presentation for, and only intends to provide it to, institutional, and/or sophisticated investors.  Do not distribute or reproduce this 

report.

Third-party trademarks and service marks are the property of their respective owners. All other trademarks and service marks are the property of FMR LLC or 

an affiliated company. Fidelity does not provide legal or tax advice and we encourage you to consult your own lawyer, accountant or other advisor before 

making an investment.

The Chartered Financial Analyst (CFA) designation is offered by the CFA Institute. To obtain the CFA charter, candidates must pass three exams 

demonstrating their competence, integrity, and extensive knowledge in accounting, ethical and professional standards, economics, portfolio management, and 

security analysis, and must also have at least four years of qualifying work experience, among other requirements. CFA® and Chartered Financial Analyst® are 

registered trademarks owned by CFA Institute. 

900047.10.1
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Overview 

The goal of the 2022 RVK Defined Contribution Legislative & Regulatory 

Overview is to provide plan fiduciaries with an update on recent legislation, 

rules, regulations, and litigation that have impacted or have potential to impact 

defined contribution (DC) plan sponsors, fiduciaries, and participants. The past 

year has continued to see significant public policy attention on DC plans.  

Despite the general political polarization in Washington, D.C., retirement 

legislation remains an area of relative bipartisanship. Even as the SECURE Act 

was signed into law at the end of 2019, work was already taking place on the 

next round of legislation, colloquially known as “SECURE 2.0,” which includes a 

number of provisions, many applicable to DC plans. A SECURE 2.0 bill passed the House of Representatives in 

March 2022, and similar legislation is currently pending in the Senate. Although timing remains uncertain, the 

bills’ sponsors and industry observers are hopeful that legislation will be passed and signed into law later in 

2022. Retirement also continues to be a trending topic on the state level, as state-run auto-IRA programs 

continue to be launched with the goal of providing savings opportunities for small business employees that lack 

access to a workplace savings plan. The Pooled Employer Plan (“PEP”) market, made possible by the 

SECURE Act, has also been developing as a solution for smaller DC plans  

The DC plan industry has also continued to receive significant attention from its regulatory agencies, as they 

look to keep up with an evolving industry landscape. In late 2021, the Department of Labor (“DOL”) released a 

proposed regulation providing guidance to plan fiduciaries interested in considering Environmental, Social, and 

Governance (“ESG”) factors within retirement plans, representing a more permissive approach towards these 

investment options than the previous administration. As ESG investing has grown, the SEC has also begun 

weighing in with proposed regulations. The DOL has also recently provided notable sub-regulatory guidance for 

DC plans on the suitability of investing in cryptocurrency and related products as well as private equity. Finally, 

the IRS recently released proposed updates to the Required Minimum Distribution (“RMD”) regulations, 

primarily to reflect changes mandated by the SECURE Act.  

As in past years, retirement plan-related litigation continues unabated, and it continues to focus on familiar 

themes, such as breach of fiduciary duty due to high fees, not using low-cost share classes, active vs. passive 

investments, etc. Many industry observers had hoped that the US Supreme Court’s decision in Hughes v. 

Northwestern would provide clarity that would reduce the risk of litigation, but the decision turned out to be very 

narrow in scope. As litigation risks have increased, plan sponsors of all types and sizes have been impacted 

through higher fiduciary insurance costs. Recent months have also seen lawsuits related to the DOL’s 

cryptocurrency guidance and Vanguard’s reduced minimum for its institutional share class, which generated 

significant taxes for retail participants invested through taxable accounts. 

RVK DC Legislative & Regulatory Overview 

August 1, 2022 

Contributors: 

Stephen Budinsky 

Suzanne Carroll 

Daniel Clevenger 

Jonathan Kowolik 

Elise Willey 

 

Page 38 of 59



 

 

2 www.RVKInc.com       Portland               Boise      Chicago  New York 
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Legislative Overview 

In December 2019, the Setting Every Community Up for Retirement (“SECURE”) Act was signed into law, the 

most significant retirement legislation since the Pension Protection Act of 2006. At the time the SECURE Act 

passed, legislators and their staffs were already working on the next round of bipartisan retirement legislation, 

colloquially known as “SECURE 2.0.” 

SECURE 2.0 Update 

During the first half of 2022, SECURE 2.0 legislation has been making its way through the legislative process. 

On March 29, 2022, the House of Representatives passed the Securing a Strong Retirement Act of 2021 in a 

414-5 vote.1 Similar to the SECURE Act, the bill includes a number of changes for retirement plans. Some of 

the notable changes within the House-passed legislation for plan sponsors include: 

• Requiring auto-enrollment provisions for new 401(k) and 403(b) plans. 

• Requiring that plans that allow catch-up contributions designate such contributions as Roth. 

• Increasing the catch-up contribution limit for individuals aged 62-64 to $10,000 (indexed for inflation). 

• Allowing “qualified student loan payments” to be eligible for employer matching contributions. 

• Creating a national online database for lost retirement accounts. 

• Reducing the required years of service for long-term part-time workers from three to two years. 

• Removing the “first day of the month” deferral requirement for governmental 457(b) plans. 

• Gradually raising the age requirements for minimum distributions from 72 to 75.2 , 3 

One last minute change that was made before the full House vote was the partial removal of language that 

would have permitted 403(b) plans to invest in CITs. It appears that this change was made due to jurisdictional 

issues within the House, and stakeholders are hoping this provision will be included in the final legislation.4  

Following the passage in the House, the Senate has been moving forward on its own SECURE 2.0 package. 

Separate bills have been moving through the Senate’s Health, Education, Labor, and Pensions (“HELP”) 

Committee, which has jurisdiction over ERISA and Labor provisions, and the Senate Finance Committee, which 

generally is responsible for tax and revenue provisions. The version of SECURE 2.0 pending in the Senate 

HELP Committee, which was approved unanimously on June 14, 2022, is titled the Retirement Improvement 

and Savings Enhancement to Supplement Health Investments for the Next Egg (RISE and SHINE) Act.5 The 

Senate Finance Committee’s version of the legislation is titled the Enhancing American Retirement Now 

(EARN) Act, and it was marked up by the Committee on June 22, 2022.6 The Finance Committee bill represents 

 
 
1 Congress.gov. "Text - H.R.2954 - 117th Congress (2021-2022): Securing a Strong Retirement Act of 2021." March 30, 2022. 

http://www.congress.gov/. 
2 Dold, Elizabeth, et al. Groom Law Group. Summary of Provisions in the Securing a Strong Retirement Act of 2021 May 13, 2021. 
3 Dold, Elizabeth, et al. Groom Law Group. Summary of House-Passed SECURE 2.0 Legislation. April 29, 2022. 
4 Ibid. 
5 Congress.gov. "Committees - S.4353 - 117th Congress (2021-2022): RISE & SHINE Act." June 21, 2022. http://www.congress.gov/.  
6 Senate Finance Committee. “Results of the Open Executive Session to Consider The Enhancing 
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the culmination of recent efforts by Senators Rob Portman (R-OH) and Ben Cardin (D-MD) to pass retirement 

reform legislation.7 

Overall, the Senate bills contain many similar provisions to the legislation passed by the House, but it adds back 

a provision that would permit 403(b) plans to invest in CITs. However, there remain some notable differences 

between the House and Senate versions. For example, the Senate bills do not include the House provision 

mandating auto-enrollment for new plans. The Senate bills also include some provisions not seen in the 

House’s bill, such as an exemption for automatic portability transactions and rules allowing the distribution of 

retirement funds after qualified federally declared disasters.8 

Once a SECURE 2.0 bill passes the full Senate, it is likely to be reconciled with the House bill before it could 

reach the President. Due to SECURE 2.0’s broad bipartisan support, it is expected that some form of the 

legislation will be passed by Congress and signed into law. Although the timing remains uncertain, legislators 

and industry professionals have expressed hope that it be completed later in 2022.  

Plan Sponsor Considerations: Once it passes, SECURE 2.0 will likely contain several mandatory and optional 

provisions that will impact DC plan sponsors. While it is expected that a SECURE 2.0 bill will become law, 

timing remains uncertain, and there may be additional changes as SECURE 2.0 moves through the legislative 

process. Plan sponsors should familiarize themselves with the provisions of SECURE 2.0 and be prepared to 

take action once the bill becomes law. RVK continues to monitor the legislative process and will provide 

additional updates as warranted. We are hopeful that there will be a longer implementation timeframe for 

mandatory provisions than with the SECURE Act. 

 

State Auto-IRA Programs 

While the retirement industry has made huge strides in helping participants to save and invest effectively within 

employer sponsored defined contribution plans, many workers, especially those at small businesses, still don’t 

have access to those programs. In recent years, State IRA Programs have been established as a solution to 

provide access to institutional savings opportunities.   

What are State IRA Programs? – Participants are auto-enrolled with payroll deductions to a Roth IRA, which are 

defaulted in an investment vehicle (usually target date funds) sponsored by the state and serviced by a private 

sector provider.  

 

 
American Retirement Now (EARN) Act” June 22, 2022. https://www.finance.senate.gov/legislation/details/the-enhancing-american-
retirement-now-earn-act  
7 National Association of Plan Advisors. July 6, 2022.  https://www.napa-net.org/news-info/daily-news/its-unanimous-earn-passed-

senate-committee-28-0  
8 The Enhancing American Retirement Now (EARN) Act Section by Section Summary. United States Senate Committee on Finance. 

July 6, 2022. www.finance.senate.gov/hearings/open-executive-session-to-consider-the-enhancing-american-retirement-now-earn-act 
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These plans come in two forms, Mandatory and Voluntary:  

• Mandatory Plans – Require employers of a certain size who do not offer a defined contribution plan to 

automatically enroll employees within the state programs.  

• Voluntary Plans – Allow employers to opt into the programs enable to them to offer a savings 

program without the added administrative burden of adopting and managing a defined contribution 

plan.  

Currently, there are 11 states offering Auto IRA Programs.9 There are an additional 25 states developing, 

studying, or exploring creation of a State IRA program.  

Plan Sponsor Considerations: Employers may question the merits of continuing to offer a plan if a state-run 

program is available. Plan sponsors should be aware that the deferral amount allowed in an Auto IRA program 

is significantly lower than under a defined contribution plan. Participants in a state auto-IRA program can 

contribute $6,000 (plus an additional $1,000 for individuals over 50 years old), while participants in a 401(k) 

plan can contribute $20,500 (plus an additional $6,500 for individuals over 50 years old). Some DC plans also 

allow extra after-tax contributions above those limits. In addition, plan sponsors can provide additional 

contributions in the form of discretionary, non-discretionary, or match contributions.   

In addition to the higher deferral limits, employer sponsored plans can allow for features like loans, employer 

stock, and self-directed brokerage access, which Auto IRA programs currently do not allow.  

When determining the appropriate retirement program for employees, an employer must assess the costs and 

benefits as well as how these savings programs fit into their total rewards philosophy.   

PEPs – An Overview and Update 

Pooled Employer Plans, or PEPs, were established under the SECURE Act and were introduced to the DC plan 

marketplace effective January 1, 2021.10 Unlike multiple employer plans that had existed prior, PEPs allow 

unrelated employers to participate in a pooled 401(k) plan arrangement.  

Generally, PEPs are seen as a way to reduce costs for small plans which lack negotiating power, as by joining 

together they can negotiate better recordkeeping and investment charges.  Since PEPs are run as a pool, 

certain administrative burdens, such as vendor management, annual 5500 filings, and audits, can be reduced 

because they are born by the PEP rather than the sponsors individually. These costs are not eliminated, but 

rather included in the fees collected from the member plans and paid to the PEP sponsor.  

 
9 U.S. Library of Congress. Congressional Research Service. State-Administered IRA Programs: Overview and Considerations for 

Congress. March 18, 2022. https://crsreports.congress.gov/product/pdf/IF/IF11611. 
10 Setting Every Community Up for Retirement Enhancement Act of 2019, H.R. 1994., 1st sess., Congressional Record 65. 

https://www.congress.gov/bill/116th-congress/house-bill/1994/text 

 

Page 41 of 59

file://///pdxfile-19.rvkuhns.local/departments/DC%20Solutions%20Group/DC%20Research/Legislative%20and%20Regulatory/SECURE%20ACT/PLAW-116publ93.pdf
https://www.congress.gov/bill/116th-congress/house-bill/1994/text


 

 

5 www.RVKInc.com       Portland               Boise      Chicago  New York 

RVK DC Regulatory & Legislative Overview 
August 2022 

Plan Sponsor Considerations: While the prospect of joining a PEP may appear appealing to some plan 

sponsors, there are limitations to this service model, and some of the “work” that is being offloaded to the PEP 

sponsor still requires plan sponsor oversight.   

When joining a PEP, sponsors must relinquish control over decisions related to how the plan is designed and 

run. For example: 

• A sponsor must turn over all control on investment selection, which becomes a duty of the 

PEP. However, a sponsor is still a plan fiduciary and responsible for monitoring the PEP provider 

offering, which includes confirming that the investment lineup (including performance and fees) 

remains appropriate.  

• The recordkeeper is selected by and services are contracted through the PEP provider. However, 

plan sponsors still need to understand services that are received and confirm that they meet the 

needs of participants.  

• The PEP’s investment lineup can be changed at any time by the PEP provider. Any change could 

result in higher fees or less attractive options.   

• Best practices would have a plan sponsor perform a periodic review of the PEP provider. That is 

something that RVK can provide as part of our project services.  

• Generally, the duty to monitor investment options will be delegated to a 3(38) discretionary 

investment advisor. However, as noted above, a plan sponsor is still required to monitor the PEP 

provider. A sponsor could hire an expert to periodically review the PEP on a project basis. RVK would 

expect such a review to be similar to an Outsourced Chief Investment Officer or service provider 

review.  

• Plan sponsors should also be aware that the PEP provider and the 3(38) advisor (and/or 

recordkeeper) may be related entities. While affiliate arrangements are not prohibited, plan sponsors 

should be aware of and monitor for potential conflicts of interest that may arise.   

• The costs of a PEP still need to be monitored closely, especially if, as currently appears common, the 

fees are asset-based and will grow as assets grow. A plan is typically locked into the contractual 

pricing schedule as it applies to all members of the PEP. This may limit future fee improvements 

within the PEP, so the benchmarking should also include a comparison to a standalone plan model.  

Although the PEP marketplace is still new and developing, smaller plans are most likely to benefit from a PEP, 

as they gain improved costs from the PEP’s negotiating power. Plan sponsors should be aware that the largest 

plans in a PEP end up carrying a bigger portion of the costs. When such plans get large enough, they may 

withdraw from the PEP to reduce their costs, which could cause costs for the smaller plans to increase 

suddenly.   
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Finally, plan sponsors should be aware that contractual terms often limit the liability of the PEP and may not 

fully insulate and indemnify a participating sponsor. A plan sponsor should review the terms of the PEP contract 

very carefully with their counsel to ensure that they understand the limitation and risks. Plan sponsors should 

also consider if there are any limitations on withdrawals (timing or transition costs). 

When a plan sponsor is considering a PEP, they should examine whether the proposals received represent a 

true “apples-to-apples” comparison (i.e., funds, services, etc. are comparable), and if there are differences, 

understand the costs and benefits of those differences. For example, a PEP may look inexpensive on its face, 

but the cost difference might arise through the use of lower quality funds or index-only options. The plan 

sponsor should also consider any potential contractual limitations on liability which would shift responsibility 

back to the sponsor, as discussed above.   

In the coming years, RVK expects to continue to see more adoption of PEPs among smaller market segments, 

as well as PEP providers marketing to larger sponsors as a way to generate scale for their programs. Plan 

sponsors should also be aware that PEPs are not immune from the litigation wave that individual plans have 

seen over the past two decades, although it’s too soon to fully understand the form and focus of any potential 

lawsuits. 
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Regulatory Overview  

ESG Regulatory Updates 

2021 DOL Proposed Rule 

In March 2021, the Department of Labor (“DOL”) announced that it will not enforce two rules finalized by the 

previous administration in late 2020 titled: Financial Factors in Selecting Plan Investments (“ESG Rule”) and 

Fiduciary Duties Regarding Proxy Voting and Shareholder Rights (“Proxy Voting Rule”).11 Both rules instructed 

a fiduciary to act solely based on pecuniary or financial factors and were widely seen as discouraging plan 

sponsors of retirement plans subject to ERISA from implementing investment options that incorporated 

Environmental, Social, and Governance (“ESG”) factors into their investment processes. 

In October 2021, the DOL released a proposed rule titled Prudence and Loyalty in Selecting Plan Investments 

and Exercising Shareholder Rights (“Proposed ESG & Proxy Rule”) and requested comments by December 

2021. The Proposed ESG & Proxy Rule generally would reverse the changes made by the two 2020 rules. 

The Proposed ESG & Proxy Rule provides guidance to plan fiduciaries regarding the use of ESG factors in 

investment decision-making. Important provisions of the Rule include: 

• Consideration of ESG Factors: Fiduciaries may consider ESG factors as a material part of an 

investment decision-making process. The DOL specifically cites climate change, governance, and 

workplace practices as examples of factors that a prudent fiduciary may consider depending on the 

individual facts and circumstances. 

• ESG and QDIAs: Fiduciaries may apply ESG factors to a review of a Qualified Default Investment 

Option (“QDIA”), no differently than any other investment option.  

• ESG as an Investment Tiebreaker: A fiduciary may consider non-economic “collateral benefits” when 

choosing between two similar investments. (In the 2020 Rule, investments had to be 

“indistinguishable” for collateral benefits to be considered.) A tiebreaker based on collateral benefits 

can also occur if an investment is prudently chosen to hedge against a particular portfolio risk, even if 

the investment might be viewed as less advantageous from a risk/return perspective on its own. 

There is no special or additional documentation necessary when a tiebreaker is used, although a 

fiduciary should disclose any collateral benefits that were considered.12  

With regards to proxy voting, the Proposed ESG & Proxy Rule states that plan fiduciaries should vote on 

proxies, unless a prudent determination was made that it is in the plan’s best interest to not vote a proxy, such 

as proxies requiring significant cost or effort. (The DOL affirms that this does not imply a requirement to vote on 

 
11 U.S. Department of Labor, Employee Benefits Security Administration. US Department of Labor Releases Statement on 
Enforcement of Its Final Rules on ESG Investments, Proxy Voting by Employee Benefit Plans. News Release, 21-371-NAT. March 10, 
2021. 
12 U.S. Department of Labor, Employee Benefits Security Administration. US Department of Labor Proposes Rule to Remove Barriers 
to Considering Environmental, Social, Governance Factors in Plan Management. News Release, 21-1847-NAT. October 13, 2021. 
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every proxy.) The proposed Rule would eliminate two “safe harbors” established in the 2020 Proxy Rule for 

proxy policies limited to particular types of proposals or refraining from voting when assets in a particular name 

are below a threshold. Fiduciaries would have no specific obligations for monitoring proxy delegations to an 

investment manager or a proxy voting firm beyond what is obligated under their general prudence and loyalty 

duties. Fiduciaries also would not need to document proxy voting decisions differently from how other fiduciary 

actions may be documented.13  

The comment period ended in December 2021. No further update has been announced. 

Plan Sponsor Considerations: Overall, the Proposed ESG & Proxy Rule reflects a much more permissive 

approach by the DOL towards consideration of ESG factors by fiduciaries, as well as a framework by which 

products leveraging ESG may be used in ERISA plans. However, plan sponsors should remain cautious when 

considering ESG options in plans, as the previous rules remain in place despite the non-enforcement policy. 

Thus, there is still a chance that a private suit could be brought by a participant.14 As with any other fiduciary 

action, plan sponsors should continue to follow a prudent and well documented process when making an 

investment decision as we await the DOL’s expected final rule.15 Plan sponsors should also note that a future 

administration may also attempt regulatory action to limit consideration of ESG factors by plan fiduciaries.  

DOL ESG Request for Information 

On February 14, 2022, the DOL published a Request for Information on Possible Agency Actions to Protect Life 

Savings and Pensions from Threat of Climate-Related Financial Risks (“RFI”). The RFI is a response to 

President Biden’s Executive Order 14030 on Climate-Related Financial Risks, issued on May 20, 2021, as well 

as the Biden Administration’s A Roadmap to Build a Climate-Resilient Economy, which identifies climate-related 

financial risk to Americans’ life savings. The RFI comments were due May 16, 2022. 

The RFI seeks to understand steps the DOL should take to protect retirement savings from climate change. The 

questions focus on the level of risk to retirement plans, data sources, and reporting on financial climate risk, as 

well as specific questions directed towards direct application in the Federal Thrift Savings Plan. The key 

questions posted by the DOL include:  

• General Questions: What actions should the Employee Benefits Security Administration (“EBSA”) 

take to protect Americans’ retirement and savings from climate-related financial risk? What are the 

most significant risks and why? The RFI suggests these risks could fall into two main categories: 

physical risk and transition risks. 

 
13 Cole, Jim, et. al. Groom Law Group. DOL Proposes Rule Encouraging ESG & Proxy Voting, Reducing Documentation 
Requirements. October 15, 2021. 
14  Goldberg, Elizabeth S. and Lauren E. Sullivan. Morgan Lewis. DOL Announces Nonenforcement Policy or New ESG and Proxy 

Voting Rules. ML Benefits Blog Post. Mach 10, 2021. 
15 Dygert, Diane, et. al. Seyfarth. Feeling Like a Yo-Yo? Latest Swing in ESG Investments and ERISA’s Fiduciary Duties. October 26, 
2021. 
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• Data Sources & Form 5500 Reporting: Should EBSA collect climate-related financial risks for plans? 

The DOL suggests this could potentially include: how the plan investment policy statements address 

climate-related financial risk, how service providers disclose and meet metrics, how the plan factors in 

climate-related financial risk into the investment process, or how the plan votes proxy proposals. If so, 

how should this information be collected, such as through Form 5500, and in what format? Should 

reporting requirements differentiate between large and small plans? What are the best sources of 

information for plan fiduciaries to use? Are there difficulties in getting the data and what are solutions 

to receiving this data? 

• Impact to Retirement Income and Annuities: Are there guaranteed lifetime income products or 

annuities that mitigate financial risks? How so? Should lifetime income products be more widely 

incorporated? 

• Miscellaneous: Are non-ERISA plans exposed to climate-related financial risks due to regulatory 

obstacles? Should EBSA publish data and research for plan fiduciaries on these topics? If so, what 

topics? Do plan participants or IRA owners need to be educated on these risks? Should EBSA 

partner with the Securities and Exchange Commission to protect investors from greenwashing?16  

The RFI is consistent with the DOL’s “persistent focus” on ESG. The questions hint at the potential of a more 

involved DOL; however, the industry’s response could impact the direction the Department takes. 

Securities and Exchange Commission (SEC) ESG Action 

The DOL is not the only agency closely reviewing ESG. The SEC has also been taking a closer look at ESG as 

part of its regulatory agenda. The SEC released two proposed rules in May 2022 that would expand and update 

SEC rules on fund naming and increasing disclosure requirements for ESG focused funds.17 The SEC proposed 

rules have been criticized for creating a disclosure burden.18 

Additionally, the SEC Division of Enforcement’s Climate and ESG Task Force, formed last year, has been 

active. In April 2022, it filed a case against Vale, the Brazilian mining company whose dam failure and resulting 

mudslide killed 270 people, for specific environmental claims in disclosure documents aimed at reassuring 

investors. The SEC alleges these claims were specific and fraudulent, while the Vale contends that the 

statements were broad and generic.19 Additionally, as a result of the ESG Task Force’s investigation, BNY 

Mellon agreed to pay a $1.5 million penalty over alleged misstatements and omissions about ESG 

considerations in fund disclosures. According to the SEC, from July 2018 to September 2021, BNY Mellon 

Investment Advisors stated that all investments within the funds had undergone an ESG quality review, which 

 
16 Request for Information on Possible Agency Actions to Protect Life Savings and Pensions from Threats of Climate-Related Financial 

Risks. Department of Labor. Employee Benefits Security Administration. Federal Register. Vol 87, No 30. February 14, 2022. 
17 Enhanced Disclosures by Certain Investment Advisers and Investment Companies about Environmental, Social, and Governance 

Investment Practices. Securities and Exchange Commission.  
18 Kiernan, Paul. SEC Proposes More Disclosure Requirements for ESG Funds. May 25, 2022. Wall Street Journal.  
19 Muhlendorf and Wilson. SEC Enforcement Related to ESG Investing Likely to Increase in 2022. Wiley Rein LLP. January 7, 2022.  
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was not always the case.20 At this time, it appears that other investment managers are under investigation 

related to similar issues.21 

Plan Sponsor Considerations: The DOL’s ESG RFI demonstrates the DOL’s continued focus on ESG as a 

potential factor for fiduciaries to consider—one that can be financially material. RVK notes that industry groups 

commenting on the RFI have cautioned the DOL against creating a regulatory regime around climate risks that 

would be complex and burdensome to administer or limit plan fiduciaries' flexibility.22 , 23 While the SEC actions’ 

impacts on plan sponsors is more indirect, they do demonstrate a broader interest in ESG by policymakers and 

a desire to ensure that ESG funds are not marketed inappropriately. At this time, the exact path of these rules 

and actions is unclear, and plan sponsors should expect additional developments in the future. Plan sponsors 

should also be aware that both the DOL and SEC actions signal the potential for future ESG disclosures by plan 

sponsors and investment managers. Overall, plan sponsors should be aware of the increased scrutiny, and if 

there is a desire to consider ESG investments, ensure that any action follows a well-documented, thoughtful, 

and data driven approach. 

 

Cryptocurrencies in 401(k) Plans 

On March 10, 2022, the Department of Labor issued a Compliance Assistance Release (“CAR”) titled, “401(k) 

Plan Investments in ‘Cryptocurrencies.’” The CAR states that plan fiduciaries should “exercise extreme care” 

before considering adding a cryptocurrency option. The DOL indicated that direct investment in 

cryptocurrencies or other products with value tied to cryptocurrencies presents significant risks, including 

potential for fraud, theft, and loss. The DOL also stated that defined contribution plans have an obligation to 

avoid imprudent investment options, and not shift that responsibility to plan participants.24 

The DOL expressed concern that cryptocurrencies might attract inexperienced plan participants who expect 

high returns while not understanding the associated risks—and that their presence on a DC investment lineup 

might signal to participants that investment experts have approved the option as prudent. The CAR also 

highlights some other reasons for concern include volatility of returns, recordkeeping and custody issues, 

valuation concerns, and an evolving regulatory environment.25 

 
20 SEC Charges BNY Mellon Investment Advisor for Misstatements and Omissions Concerning ESG Considerations. SEC. May 23, 
2022. Press Release. 
21 Michaels, Dave. SEC Is Investigating Goldman Sachs Over ESG Funds. Wall Street Journal. June 10, 2022. 

https://www.wsj.com/articles/sec-is-investigating-goldman-sachs-over-esg-funds-sources-say-11654895917 
22 Securities Industry Financial Markets Association, Comment Letter on Department of Labor’s Request for Information on Possible 

Agency Actions to Protect Life Savings and Pensions from Threats of Climate-Related Financial Risk. May 9, 2022. 

https://www.dol.gov/sites/dolgov/files/EBSA/laws-and-regulations/rules-and-regulations/public-comments/1210-ZA30/00036.pdf 
23 The ERISA Industry Committee, Comment Letter on Department of Labor’s Request for Information on Possible Agency Actions to 
Protect Life Savings and Pensions from Threats of Climate-Related Financial Risk. May 16, 2022. https://www.eric.org/wp-
content/uploads/2022/05/ERIC-Climate-RFI-Response-FINAL.pdf 
24 U.S Department of Labor, Employee Benefits Security Administration. 401(k) Plan Investments in “Cryptocurrencies”. Compliance 

Assistance Release No. 2022-01. March 10, 2022 
25 Ibid. 

Page 47 of 59



 

 

11 www.RVKInc.com       Portland               Boise      Chicago  New York 

RVK DC Regulatory & Legislative Overview 
August 2022 

The CAR also states that plan fiduciaries responsible for overseeing plans that offer participants investment in 

cryptocurrencies or related products – including through self-directed brokerage windows – “should expect to be 

questioned about how they can square their actions with their duties of prudence and loyalty in light of the 

risks.” The Employee Benefits Security Administration is expected to conduct an investigative program aimed at 

plans offering cryptocurrencies and related products, including allowing such investments through brokerage 

windows.26 

Plan Sponsor Considerations: The DOL’s comments represent a significant note of caution to plan fiduciaries 

considering adding cryptocurrency to their plans—especially as a core menu option. The DOL’s guidance also 

raises a point of note for plan sponsors offering self-directed brokerage accounts (“SDBAs”), which may already 

include securities that could reasonably be considered “cryptocurrencies and related products” although that 

term was not defined by the DOL.  

Within an SDBA, the plan sponsor is generally not obligated to monitor each of the individual investments 

available. Given that there is no consistent cryptocurrency category description, it would be very difficult to 

establish a broad exclusion of cryptocurrencies and related products on a SDBA platform, and SDBA platform 

providers have indicated that a broad exclusion is not currently available. Without a broad exclusion, a plan 

sponsor would then be forced to exclude individual securities based on their own judgement, criteria, and 

definition. Given the numerous securities available within the SDBA, creating and maintaining the list would be 

a significant initial burden and an ongoing monitoring challenge for the plan sponsor. (For example, should the 

plan sponsor restrict access to a publicly traded crypto-exchange company? Do NFTs or other digital 

collectibles meet the definition? Should companies that maintain a portion of their corporate treasury in 

cryptocurrencies be restricted?)  

Overall, RVK generally does not think that a plan-sponsor directed individual security exclusion within the SDBA 

would be a desirable course of action, due to the practical complications of attempting to determine what 

constitutes “cryptocurrency and related products” on an initial and ongoing basis, as well as it being contrary to 

the standard hands-off approach to individual securities in otherwise allowable categories. 

Furthermore, the purpose of the SDBA is to allow participants the flexibility to invest based on their own 

preferences, and while there may be risks associated with crypto-related securities, they may not be 

significantly greater than the participant investing in some other single-name security through the SDBA.    

Market Reaction to the Cryptocurrency CAR: There has been criticism of the CAR as regulatory overreach by 

the DOL. A lawsuit has been filed by ForUsAll against the DOL regarding the guidance (see discussion below). 

Additionally, there has been legislation27 introduced by Sen. Tommy Tuberville (R-AL) to prohibit the DOL from 

regulating the types of investments that workers can access through self-directed brokerage accounts in 401(k) 

plans.  

 
26 Ibid. 
27 Financial Freedom Act of 2022, HR 7860, 117th Cong., 2nd sess. https://www.congress.gov/bill/117th-congress/senate-bill/4147/text. 
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While there is no clear consensus as to the ultimate treatment of cryptocurrency, it is clearly an area which has 

generated a great deal of discussion. Sponsors may want to defer action until clear guidance (regulatory, 

judicial, or legislative) exists.  

 

DOL Private Equity Supplemental Statement 

On June 3, 2020, the Department of Labor (“DOL”) under the previous administration released an Information 

Letter, in response to a request by Groom Law Group on behalf of its clients Pantheon Ventures (U.S.) LP and 

Partners Group AG, that provided a framework for a plan fiduciary to use private equity in “asset allocation” 

funds. Shortly following the release of the Information Letter, on June 23, 2020, the SEC released its own Risk 

Alert, Observations from Examinations of Investment Advisers Managing Private Funds. The Risk Alert 

highlighted the conflicts of interest, policies regarding the use of material non-public information, and fees.28 

On December 20, 2021, the DOL released a Supplement Statement on Private Equity in Defined Contribution 

Plan Designated Investment Alternatives (“Supplement Statement”). In the Supplemental Statement, the DOL 

clarified that the Information Letter may have been interpreted more broadly than intended, and that private 

equity may be appropriate only in more limited circumstances. Further, the DOL stated that qualified fiduciaries 

may have experience from the organization’s defined benefit pension plan but observed that small plan 

fiduciaries were unlikely to have the necessary experience and expertise to offer an investment option with 

private equity. The DOL stated that: “Except in this minority of situations, plan-level fiduciaries of small, 

individual account plans are not likely suited to evaluate the use of PE investments in designated investment 

alternatives in individual account plans.”29 

The Supplemental Statement acknowledges several points of caution received from industry observers 

following the Information Letter, including the SEC Risk Alert, which the DOL acknowledged as legitimate 

concerns. Additionally, the DOL noted the statics cited in the Information Letter were sourced from the private 

equity management industry and did not include counterarguments. 

Plan Sponsor Considerations: While the fiduciary requirements for using private equity within a DC plan remain 

largely the same, the letter acknowledges increased skepticism by the DOL, particularly for small plans. Plan 

sponsors should be aware that the change in posture represents an alternate view from a different 

administration. As with any other decision, fiduciaries considering private equity within a DC plan should follow 

an appropriate and well-documented process. Components that fiduciaries may want to consider related to 

adding private equity include: 

 

 
28 Cantor, Adam. Private Equity Investments in 401(K) Plans – The DOL Says Not So Fast. The National Law Review. June 7, 2022. 
29 U.S. Department of Labor, Employee Benefits Security Administration. US Department of Labor Releases Supplement Statement 

on Private Equity in Defined Contribution Plan Designated Investment Alternatives. News Release, 21-2132-NAT. December 20, 2021. 
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• Providing adequate disclosure to plan participants and beneficiaries. 

• Reviewing PE investment valuations, illiquidity, fee, conflicts of interest, and other SEC concerns. 

• Considering committee experience evaluating PE investments experience in a defined benefit 

pension plan.30 

RVK stands ready to assist plan fiduciaries with such a review as needed. 

 

IRS RMD Proposed Regulations 

In February 2022, the IRS released proposed updates to its regulations for Required Minimum Distributions 

(“RMDs”) (the “Proposed Regulation”).31 The Proposed Regulation is primarily intended to reflect the changes 

made by the Setting Every Community Up for Retirement Enhancement (“SECURE”) Act of 2019, though the 

IRS used the opportunity to make additional changes codifying other guidance provided since the regulations 

were first issued almost twenty years ago.32 The Proposed Regulation impacts the calculation of RMDs for 

qualified DB and DC plans (including 401(k) plans), tax-sheltered annuity plans under 403(b), 457(b) plans, and 

Individual Retirement Accounts (“IRAs”).  

The primary changes to RMDs under the SECURE Act were to:  

• Change the Required Beginning Date (“RBD”) from 70.5 to 72 for participants born on, or after, 

July 1, 1949. 

• Adjust the RMD rules for beneficiaries of participants who died after December 31, 2019 (or after 

December 31, 2021 for governmental plans and collectively bargained plans) to limit the ability to 

extend distributions over the beneficiary’s life expectancy, unless the participant was an “eligible 

designated beneficiary,” which was defined as the participant’s surviving spouse, the participant’s 

minor child, a disabled or chronically ill beneficiary, or a beneficiary not more than 10 years 

younger than the participant.33,34  

The Proposed Regulation includes helpful clarifications for plan sponsors and recordkeepers on the 

interpretation of the SECURE Act changes, including clarification of the age of majority for a minor child as 

generally age 21 and clarification of rules for establishing and documenting disability and chronic illness.35 The 

 
30 Cantor, Adam. Ibid. 
31 Required Minimum Distributions. Department of the Treasury. Internal revenue Service (IRS), Treasury. Federal Register. Vol 87, 

No 37. February 24, 2022. 
32 Boberg, Kimberly, et al. Groom Law Group. IRS Revamps Minimum Required Distribution Rules. March 1, 2022. 
33 Anderson, Austin, et al. Ice Miller Legal Counsel. IRS Releases Proposed RMD Rule. March 18, 2022. 
34 Mohs, Martha J. IRS Provides Additional Clarity on RMD Calculations. March 30, 2022. www.reinhartlaw.com/knowledge/irs-

provides-additional-clarity-on-rmd-calculations/. 
35 Mohs, Martha J. Ibid. 
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rule also provides guidance on the use of trusts as beneficiaries, including clarifications to assist with the 

determination of whether  a see-through trust can be treated as a beneficiary of the employee, which had 

previously been addressed through less formal guidance.36 In addition, the regulation also updates RMD-related 

rollover regulations to reflect various amendments to the Code since the RMD regulation was initially released. 

The IRS’ proposed RMD regulation is intended to take effect for RMDs paid in 2022 (which are occurring 

already), and the IRS stated that RMDs for 2021 should apply the existing regulations while attempting in good 

faith to interpret and apply the changes made by the SECURE Act. Plan sponsors also must update plan 

documents and other materials no later than December 31, 2022 (December 31, 2024 for governmental plans). 

Comments on the Proposed Regulation were due in May 2022, and a public hearing was held in June 2022. 

The exact timeline for finalization of the Regulation is uncertain, though we expect that it will be finalized this 

year.   

Considerations for Plan Sponsors: The RMD rules, especially for beneficiaries, were already very complicated, 

and the SECURE Act changes added new layers of complexity. If plan sponsors have not already done so, they 

should work with their service providers, including recordkeepers and third-party administrators, to ensure that 

current RMD practices align with the proposed regulations, as well as to monitor for any final changes from the 

IRS. RVK has observed that many recordkeepers have already been reaching out to their clients to document 

how each plan intends to comply with the new rules. Plan sponsors should also ensure that their plan 

documents, summary plan descriptions, and other materials are updated to reflect the new RMD rules.  

  

 
36 Anderson, Austin. Ibid. 
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Litigation Update 

While retirement plan litigation has received less publicity in recent months than previous years, plan sponsors 

should not assume that there is less litigation. As in past years, recent litigation tends to focus on breaches of 

fiduciary duties with respect to fees (both investment and administrative fees). In addition, given recent data 

security breaches, we expect to see increased litigation focused on the due diligence of service providers’ ability 

to protect data. 

Furthermore, the DOL has also signaled informally that while PEPs seem to be a great way for small employers 

to reduce their administrative burdens, they expect to see litigation around the fees and product/sponsor 

diligence. 

Fiduciary Insurance 

With ongoing litigation risks remaining high, insurance companies have been raising premiums for fiduciary 

insurance. Anecdotally, RVK has heard of plan sponsors experiencing sticker shock when renewing their 

fiduciary insurance. However, employers can proactively take steps to put themselves in a position to negotiate 

better pricing. A recent survey of insurance carriers by Aon identifies some common risk factors, which we have 

reviewed below.37 

• Fiduciary Processes: First, and most importantly, sponsors with a strong fiduciary process can avoid 

litigation or get suits dismissed early on. A strong fiduciary process reduces the likelihood of a claim 

being filed. If a plan sponsor is able to demonstrate to the insurance company that a process exists 

and is followed, it is easier for the insurer to determine that the sponsor is not a high risk insured. 

• Documentation: Document, document, document! The ability to show that the sponsor has engaged 

in a prudent process is essential. Plan sponsors should regularly consider items such as the fees and 

performance of investments. They should also document a periodic review of service providers’ fees 

and the ability to provide services (including adequate cyber protections). Even the highest quality 

procedures and frequency prudent actions can be worthless without proper documentation. Good 

minutes and record retention of fiduciary decision-making and oversight is critical.   

• Hiring Outside Experts: Most plan fiduciaries are not experts in retirement plans or investments.  A 

prudent fiduciary is empowered to hire outside experts to assist it, which can include recordkeepers, 

consultants, lawyers, and specialized consultants (including investment and provider review). Insurers 

look favorably on fiduciaries who “know what they don’t know” and hire experts to advise them on 

these matters. Hiring outside experts can reduce the risk of errors that arise from a lack of 

knowledge.   

 
37 What Drives Fiduciary Liability? Survey of Leading Carriers for Fiduciary Liability Insurance. Aon PLC. Client Alert. July 2021. 
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• Employer Stock: Employer stock remains a source of litigation. Plan sponsors that offer employer 

stock should ensure that steps are being taken to mitigates that risk, which will be viewed well by 

underwriters. Structures that may be viewed favorably include: 

o Limiting the portion of an account a participant can allocate to the stock; 

o Freezing or eliminating the purchase of new employer stock; 

o Hiring an independent fiduciary, either (1) as part of a plan to eliminate the stock or (2) to monitor 

the stock on an ongoing basis and remove it if it becomes an imprudent investment within the 

plan. 

Once a sponsor has done what it can to reduce its risk, it’s time to have a conversation with their insurance 

broker and, for large plans, possibly the underwriter. If a plan sponsor can articulate why a plan is a lower risk 

than other sponsors, it will help the insurer understand why the plan is a good risk to insure. Insurers are more 

likely to want to cover plans that they believe are less likely to get sued, and if sued, more likely to receive an 

early dismissal of the case.  

 

Hughes v. Northwestern US Supreme Court Decision 

On January 24, 2022, the US Supreme Court announced its decision in the case of Hughes v. Northwestern. As 

background, the case involved an alleged class action claim against Northwestern University by participants 

alleging ERISA violations due to (1) excessive recordkeeping fees, (2) offering retail share classes when 

institutional share classes were available, and (3) offering options likely to confuse investors. The case had 

been dismissed by the District Court, and the dismissal was affirmed by the Seventh Circuit before the appeal to 

the Supreme Court.38 

In the unanimous 8-0 decision (Justice Amy Coney Barrett did not participate due to her previous service on the 

Seventh Circuit) the Supreme Court vacated the Seventh Circuit’s decision and sent the case back to be 

reconsidered. The Supreme Court determined that the Seventh Circuit “erred in relying on the participants’ 

ultimate choice over their investments to excuse allegedly imprudent decisions by respondents” and did not 

take into account past precedent.39  

Plan Sponsor Considerations: The Supreme Court’s decision has been viewed as a participant/class action 

friendly decision, as the plaintiffs will be able to continue their case. However, the Court’s decision was very 

narrow, and it is unlikely that it will have a significant impact on the overall DC litigation landscape or industry 

 
38 Hughes v. Northwestern University. 595 U.S. (2022). 
39 Ibid. 
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best practices.40 Industry participants had high hopes that this case would lead to more definitive guidance on 

pleading standards that would be more friendly to plan sponsors. However, such expectations may have been 

overly optimistic given the Court’s general desire to reach consensus and deliver narrow rulings when possible.  

RVK has observed the following reactions and analysis related to the decision: 

• Diverse Options & Duty to Monitor: As was noted above, having a diverse menu of investment 

options does not alone limit a plan fiduciary’s need to monitor all of the investment options being 

offered to participants, including default investment options, the share classes used, or recordkeeping 

fees. Having some prudent options does not excuse offering imprudent options.41,42 Plan fiduciaries 

should continue to monitor all investment options offered to participants to ensure that they continue 

to be appropriate and that fees remain reasonable. Regular consideration of performance reporting, 

fee monitoring reports, and periodic reviews of the investment lineup (including the number and types 

of investment options being offered) remains prudent, and plan fiduciaries should take action within a 

reasonable timeframe when such action is warranted and necessary.   

• Individual Circumstances and Documentation: The Court’s decision noted that “At times, the 

circumstances facing an ERISA fiduciary will implicate difficult tradeoffs, and courts must give due 

regard to the range of reasonable judgments a fiduciary may make based on her experience and 

expertise.”43 This language could be read as a plan fiduciary-friendly compromise among the justices 

needed to reach a unanimous decision, and one that potentially provides lower courts more latitude to 

determine whether a potential class action claim has merit based on the facts and circumstances.44,45 

A thorough and well-documented decision-making process continues to be important and a critical 

component of documentation demonstrating prudence by plan fiduciaries in meeting their fiduciary 

obligations.   

 

 

 

 
40

Delany, William, et al. Groom Law Group. The Supreme Court’s Northwestern Decision – A Win for Plaintiffs but a Possible Turn in 

the Tide? January 25, 2022. 
41 Ibid. 
42 Hansen, Kyle and Chirinos, Tulio. District Court Declines to Dismiss 401(k) Fee Litigation Case in First Decision Post-Hughes. 

January 28, 2022. www.erisapracticecenter.com/2022/01/district-court-declines-to-dismiss-401k-fee-litigation-case-in-first-decision-

post-hughes/. 
43 Hughes v. Northwestern University. 595 U.S. (2022). 
44 Delany, William, et al. Groom Law Group. The Supreme Court’s Northwestern Decision – A Win for Plaintiffs but a Possible Turn in 

the Tide? January 25, 2022. 
45 Mann, Ronald. Court Reaffirms duties of Retirement-Plan Sponsors to Monitor and Update Plan Options. SCOTUSblog. January 

25, 2022. www.scotusblog.com/2022/01/court-reaffirms-duties-of-retirement-plan-sponsors-to-monitor-and-update-plan-options/. 
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Vanguard Target Retirement Fund Litigation and Massachusetts Investigation 

Plan sponsors may have seen that Vanguard was recently sued (Verduce et al. v. Vanguard et al.)46 over the 

tax liability that was triggered by capital gains paid after the Target Retirement Funds’ institutional share class 

minimum was lowered and sponsors chose to change to less expensive share classes via a sale and 

repurchase. It’s important to note that the litigants held the retail share classes in taxable brokerage accounts. 

Capital gains paid within qualified retirement plans do not trigger tax liability at the time of payment, so there 

should be no direct impact to DC plan participants. RVK will continue to monitor the path of the litigation for any 

significant updates.   

Additionally, the Massachusetts Secretary of the Commonwealth recently settled claims it was making on behalf 

of Massachusetts residents regarding the same action. Vanguard will pay $6.25M to settle the allegation.47   

While no retirement plans or participants were harmed, it’s important to remember that claims can arise from 

logistics related to fund changes. Other fund companies have more recently taken approaches to fund changes 

designed to prevent these unintended consequences. RVK will continue to review these types to changes to 

assess the impact/advantages/disadvantages. 

 

Cryptocurrency and ForUsAll Lawsuit 

On March 10, 2022, the Department of Labor published compliance assistance for 401(k) plan fiduciaries 

considering plan investments in cryptocurrencies.48 The release was positioned as a reminder of a fiduciaries of 

their responsibilities with respect to selecting investments for their plans. Further, the DOL cautioned sponsors 

to exercise extreme caution given the stage of cryptocurrency’s development. Representatives of the DOL have 

publicly stated that they viewed this release as a reiteration of the prudence standard but felt it was necessary 

to remind sponsors give the large increase in marketing of cryptocurrency and related products, the availability 

of these products within plans, and the potential risk to the participant savings.49  

Despite this guidance, on April 26, 2022, Fidelity Investments (Fidelity) announced that it would launch an 

Digital Asset Account, through which individuals could allocate up to 20% of their retirement savings to bitcoin 

through their 401(k) plan investment lineup.50 Plan sponsors would need to elect to have this option made 

 
46 Verduce et al. v. Vanguard et al. U.S. District Court for the Eastern District of Pennsylvania. 2:2022cv00955 (2022). 
47 McCabe, Caitlin. Vanguard to Pay $6 Million to Investors Hit With Big Tax Bills. Wall Street Journal. July 6, 2022. 

https://www.wsj.com/articles/vanguard-to-pay-6-million-to-investors-hit-with-big-tax-bills-11657133751 
48 U.S Department of Labor, Employee Benefits Security Administration. 401(k) Plan Investments in “Cryptocurrencies”. Compliance 

Assistance Release No. 2022-01. March 10, 2022.  
49 Khawar, Ali. Cryptocurrency Concerns: Why We’re Working to Protect Retirement Savings from Volatile Digital Investments. U.S. 

Department of Labor Blog Post. March 10, 2022. 
50 Fidelity Investments. Fidelity Investments Advances Leading Position as Digital Assets Provider with Launch of Industry’s First-of-

Its-Kind Bitcoin Offering for 401(k) Core Investment Lineup. News Release. April 26, 2022. 
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available to their participants. This announcement made Fidelity the first large recordkeeping provider to enable 

crypto currency investment within 401(k)s.   

On June 2, 2022, ForUsAll, a provider of administrative and other services to retirement plans sued the DOL 

alleging the DOL acted out of anti-crypto bias and violated rulemaking processes by not taking input from the 

public and the industry.51  

As crypto has suffered significant losses during the first half of 2022, the path of the ForUsAll litigation and its 

result remains uncertain. Regardless of the outcome, as more and more financial institutions engage with 

cryptocurrency markets, this sector bears careful consideration before a sponsor decides to implement an 

investment option allowing direct investment in cryptocurrency.  

 

  

 
51 ForUsAll,Inc. v. United States Department of Labor et. al. United States District Court For The District Of Columbia. 1:22cv01551 

(2022). 
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Disclaimer 

The views expressed in this commentary reflect those of RVK, Inc. (RVK) as of the date of this 

commentary. These views are subject to change at any time based on market, industry, regulations, or other 

conditions, and RVK disclaims any responsibility to update such views. Nothing in this commentary is intended 

as legal or tax advice. In preparing this commentary, we have used sources that we believe reliable but cannot 

guaranty their accuracy. 
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